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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for the years in issue, and all Rule references are to the
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Tax Court Rules of Practice and Procedure. Dollar anpbunts are
rounded to the nearest dollar.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes of $8,228, $3,439, and $4, 096, and accuracy-rel ated
penal ties of $1,646, $688, and $819 for the taxable years 1995,
1996, and 1997.

After concessions,! the issues for decision are: (1)
Whet her petitioner had unreported di scharge of indebtedness
inconme; (2) whether petitioner has properly substantiated various
items for the years in issue, nanely entitlenment to (a) dependent
exenpti on deductions for his parents, (b) head of household
filing status, (c) certain charitable contribution deductions,
(d) certainlimted liability conpany |osses, (e) the deduction
of certain business expenses and the subtraction from gross
recei pts of an anount of cost of goods sold, and (f) a
carryforward of a net operating loss from 1994 to the years in
i ssue; (3) whether, and if so to what extent, petitioner nust

include in inconme a State incone tax refund he received; and (4)

Petitioner concedes that he received unreported dividend
income of $26 in 1995 and that an early distribution in 1997 of
$4,924 froma qualified retirement plan is incone, but is not
wages, and is subject to the 10-percent additional tax under sec.
72(t). The parties also agree that the adjustnents to capital
gains in the statutory notice of deficiency should be reduced
from $11, 496, $2, 044, and $1,649 for 1995, 1996, and 1997 to
$2,923, $39, and $143 for each respective year.
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whet her petitioner is liable for accuracy-related penalties for
negl i gence or disregard of rules or regul ations.?

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Trevor, Wsconsin, on the date the petition was filed in this
case. Petitioner’s audit comenced on May 28, 1998.

The first issue for decision is whether petitioner had
unreported di scharge of indebtedness (DA) inconme. Respondent
determ ned that petitioner had unreported DA inconme of $6,005 in
1995.

G oss incone generally includes all inconme from whatever
source derived including gains fromdealings in property and
incone fromDO. See sec. 61(a)(3), (12); sec. 1001. \Were a
debt is discharged upon the debtor’s transfer of property to his
creditor, such transaction is treated as a sal e or exchange of

the debtor’s property. See Gehl v. Conm ssioner, 102 T.C. 784

(1994), affd. w thout published opinion 50 F.3d 12 (8th G
1995). In the case of recourse indebtedness, the debtor
recogni zes gain on the transfer of the property in an anount
equal to the excess of the fair market value over the basis of

the property. See id. Such gain is includable in gross incone

2The adjustnent to petitioner’s deduction of nedical
expenses in 1996 is conputational and will be resolved by the
Court’s holding on the issues in this case.
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under section 61(a)(3). See id.; sec. 1001; sec. 1.1001-2,
| ncone Tax Regs. The excess of the anobunt of the discharged
recourse indebtedness over the fair market value is DO incone
i ncl udabl e under section 61(a)(12). See sec. 1.1001-2(a)(2) and
(c) Exanple (8), Incone Tax Regs.

A piece of equipnment (a “Bobcat”) was purchased by
petitioner, a friend of petitioner, and petitioner’s father for
use in the friend s business. A financing statenment was filed
nam ng petitioner as a debtor on a | oan secured by the Bobcat and
ot her property. In 1995, the Bobcat was repossessed by the
creditor which financed the purchase, Associ ates Commerci al
Corporation (Associates), fornmerly Cark Credit Corporation. A
Form 1099- A, Acquisition or Abandonnent of Secured Property, was
issued to petitioner in 1995. This formreflects an outstandi ng
princi pal bal ance of $18,581 on a recourse debt, and the Bobcat’s
fair market value of $12,575. For several nonths after receiving
the form petitioner attenpted to nmake paynents for the Bobcat.
He then retained the services of an attorney in order to advance
hi s argunent that he never signed a contract regarding the
purchase of the Bobcat and that he did not own it. On February
14, 1996, a Release of All Cainms and I ndemnification Agreenent
was executed by Associates. Pursuant to this agreenent,

Associ ates agreed to rel ease petitioner and his father from any

cl ai m based on the Bobcat sales contract. Petitioner paid
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Associ ates $1, 000 as settlement proceeds in exchange for this rel ease.

Petitioner argues that he did not own the Bobcat. However,
he presented no corroborating evidence of his testinony to this
effect, and he did not call either his father or his friend as a
witness. W decline to accept petitioner’s uncorroborated, self-
serving testinony in light of both the Form 1099-A and the
financi ng statenent show ng petitioner as debtor. Accordingly,
we find that petitioner was indebted in the anbunt of $18,581 at
the tinme of the repossession in 1995. On the other hand, we
accept petitioner’s testinony that he paid Associates an
addi tional $1,000 as settlenent proceeds because corroborating
references to the receipt of the settlenent proceeds were nade
both in the release and in a letter fromcounsel for Associ ates.

Respondent determ ned that petitioner received the DO
incone in 1995. Debt is considered discharged the nonment it is

clear that it will not be repaid. See Cozzi v. Conmm ssioner, 88

T.C. 435 (1987). Determ ning when this nonment occurs requires an
assessnment of the facts and circunstances surrounding the

i kelihood of repaynent. See id. “Any ‘identifiable event’
which fixes the loss with certainty nay be taken into
consideration.” |d. at 445. Respondent based his determ nation
on the Form 1099-A issued to petitioner. The Court takes

judicial notice of the docunent “Instructions for Forns 1099,
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1098, 5498, and W2G provided by the Internal Revenue Service
for 1995. A Form 1099-A is intended to be used only as
notification of the acquisition of an interest in secured
property in full or partial satisfaction of debt, or of the
abandonnent of secured property; it is not nmeant to necessarily
inply that the debtor received DO inconme. The formdesigned to
be used in the case of DO is Form 1099-C, Cancellation of Debt.
| f both forns apply, only Form 1099-C need be filed. 1In this
case, after petitioner received the Form 1099-A, he continued to
attenpt to nmake paynents on the debt. Furthernore, petitioner
was not released fromall further clainms by Associates until he
made a final $1,000 paynent the following year. W find that,
contrary to respondent’s determ nation, the debt was not
di scharged until 1996

Finally, we find that petitioner recognized only $5,006 in
DA income, rather than $6,005 as determ ned by respondent. The
Bobcat, with a fair market value of $12,575, was obtai ned by
Associates in 1995, and petitioner paid Associates $1,000 in
1996. Therefore, petitioner transferred $13,575 in cash and
property to Associates in exchange for the discharge of $18, 581
of 1 ndebt edness.

The second issue for decision is whether petitioner has
properly substantiated various itens on his Federal incone tax

returns for the years in issue.
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A taxpayer generally must keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. See sec. 6001; sec. 1.6001-1(a), (e), Incone Tax
Regs. However, in the event that a taxpayer establishes that a
deducti bl e expense has been paid but is unable to substantiate
the precise anount, we generally may estinate the anmount of the
deducti bl e expense bearing heavily against the taxpayer whose
i nexactitude in substantiating the anmount of the expense is of

his own making. See Cohan v. Conmm ssioner, 39 F.2d 540, 543-544

(2d Gr. 1930). W cannot estimate a deducti bl e expense,
however, unless the taxpayer presents evidence sufficient to
provi de sone basis upon which an estinmate may be nade. See

Vani cek v. Commi ssioner, 85 T.C 731, 743 (1985).

Section 274(d) inposes stricter requirenents and supersedes

t he Cohan doctrine. See Sanford v. Commi ssioner, 50 T.C. 823,

827 (1968), affd. 412 F.2d 201 (2d Gr. 1969). Section 274(d)
provi des that, unless the taxpayer conplies with certain strict
substantiation rules, no deduction is allowable (1) for traveling
expenses, (2) for entertai nnent expenses, (3) for expenses for
gifts, or (4) with respect to listed property. To neet the
strict substantiation requirenments, the taxpayer nust
substantiate the amount, tinme, place, and business purpose of the
expenses. See sec. 274(d); sec. 1.274-5T, Tenporary |Incone Tax

Regs., 50 Fed. Reg. 46006 (Nov. 6, 1985).
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The first itemfor which substantiation is at issue is
petitioner’s entitlenment to dependent exenption deductions for
his parents. The second itemis petitioner’s entitlenent to head
of household filing status. 1In 1996 and 1997, petitioner filed
as head of househol d, claimng dependent exenption deductions for
his parents. For both years, respondent disallowed the
deductions and changed petitioner’s filing status to single.

A dependent exenption deduction is allowed under section
151(a) for a parent of a taxpayer only if, anong ot her
requi renents, the taxpayer provides over half of the parent’s
support for the year. See secs. 151(c) and 152(a). A taxpayer
is considered a head of household with respect to a parent only
if, anong other requirenents, the taxpayer maintains a househol d
whi ch constitutes the principal place of abode of that parent,
and the taxpayer is entitled to a dependent exenption deduction
for the parent for that taxable year. See sec. 2(b)(1).
Al t hough the taxpayer is not required to reside with his parents
for purposes of section 2(b), he nust maintain the househol d,
whi ch neans that he nust pay nore than one-half the cost of
mai nt ai ni ng the household for the taxable year. See sec. 1.2-
2(c), Incone Tax Regs.

Petitioner testified that he lives in the sane hone as his
parents and that his parents’ sole source of incone is their

nonthly Social Security paynments of approximtely $1,000. He
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provi ded copi es of various invoices, primarily for medi cal
expenses of his parents, but did not showif or when he paid

t hese expenses. Nothing in the record shows or even estimtes an
anount which petitioner actually provided for his parents’

support or to maintain the hone. W find that petitioner did not
provi de over half his parents’ support for either 1996 or 1997.
Furt hernore, because petitioner’s parents do not qualify
petitioner for dependent exenption deductions for either year,
petitioner is not entitled to head of household filing status in
t hose years. W uphold respondent’s determ nations wth respect
to both of these itens.

The next itemat issue is petitioner’s entitlenent to
certain charitable contribution deductions. Petitioner clained a
charitabl e contribution deduction of $500 in each of 1996 and
1997. Respondent disall owed these deductions in full.

A deduction is allowed for charitable contributions nmade
during the taxable year to certain types of organizations only if
t he deductions are verified under regul ations prescribed by the
Secretary. See sec. 170(a). Under the regul ations, a deduction
for charitable contributions generally is not allowed w thout
witten records. See sec. 1.170A-13, Incone Tax Regs. See also
sec. 1.6001-1(a), (e), Incone Tax Regs.

Petitioner presented only vague testinony to substantiate

his clainmed charitable contribution deducti ons. He testified
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only that he “would say United Way got sone” and that he al so
made contributions to his church. He could not recall the exact
anmounts of such contributions. In the absence of any witten
records or other substantiation for the charitable contributions,
we uphol d respondent’s di sal |l owance of the deductions therefor.

The next itemat issue is petitioner’s entitlenent to
certain limted liability conpany (LLC) | osses. Petitioner
claimed partnership | osses of $21,600 and $20, 763 in 1996 and
1997, respectively, for an LLC. Respondent disallowed these
| osses in full.

An LLC with nore than one nenber is treated as a partnership
for Federal inconme tax purposes unless the LLC el ects otherw se.
See sec. 301.7701-3, Proced. & Adm n. Tax Regs.

The LLC in which petitioner was a nenber did not file a
partnership return in either year. In 1996, petitioner filed a
Schedul e E, Supplenental Incone and Loss, reflecting a
partnership loss. |In 1997, petitioner conpleted a Schedule C,
Profit or Loss From Busi ness, and then claimed approxinately 56
percent of the net loss reported on this formas his distributive
share of the LLC s loss. Petitioner presented no evidence to
support the clained | osses or the underlying expenses listed on
the Schedule E or C. Furthernore, at |least a portion of the
expenses listed on the schedules, if actually incurred, were not

related to any business. For exanple, |egal and professional
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fees of $14,500 were reported in 1997. Asked at trial if he paid

an attorney $14,500 in legal fees, petitioner replied: *“Yes, |
did. It wasn't legal fees--well, nost of--about $5,000 of that
was | egal fees” used to “save ny honme from being foreclosed.” W

uphol d respondent’s di sall owance of the LLC | osses.

The next itemat issue is petitioner’s entitlenent to the
deduction of certain business expenses and the subtraction from
gross recei pts of an anobunt of cost of goods sold. Petitioner
filed a Schedule Cin 1995 for a business engaged in “brick and
pati o construction”. Petitioner subtracted from zero gross
recei pts cost of goods sold of $13,719 and deduct ed expenses of
$3,500. Respondent disallowed both the cost of goods sold
adj ustnrent and the expenses deducti on.

Expenses which are ordinary and necessary in carrying on a
trade or business generally may be deducted in the year in which
they are paid. See sec. 162(a). Cost of goods sold is
subtracted fromgross receipts in determ ning a taxpayer’s gross

i ncone. See Sullenger v. Conmmi ssioner, 11 T.C 1076 (1948).

Petitioner provided nothing to support the deductions or the
cost of goods sold on the Schedule C. W therefore uphold
respondent’ s di sall owance. W note briefly that the business
activity referenced on this Schedule C actually may have been
that of a corporation naned Sinblu Brick & Patio Conpany. A

corporation is a separate legal entity, and an individual
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generally may not cl aimdeductions for expenses incurred by a

corporation. See Gntner v. Conm ssioner, 91 T.C 713, 725

(1988), affd. 905 F.2d 241 (8th G r. 1990).

The final itemfor which substantiation is at issue is
petitioner’s entitlenment to a carryforward of a net operating
loss from1994 to the years in issue. Petitioner argues in the
petition that there was a “1994 | oss [which] was greater than
antici pated which was not carried forward into 1995.” Petitioner
di d not claimany deduction for such a loss on his return, and
consequently the issue is not addressed in the notice of
defi ci ency.

As a general rule, net operating |oss carryovers are all owed
as deductions under section 172(a). However, unless the taxpayer
el ects otherwi se, a net operating |oss for any taxable year
generally nust be carried back to each of the 2 taxable years
precedi ng the year of |oss before being carried forward to each
of the next 20 years following the year of |oss. See sec.
172(b) (1) (A, (b)(2), and (b)(3).

Petitioner briefly testified concerning this issue, but
provi ded no details and presented no corroborating docunentation
concerning the anount of any losses in 1994. Anended returns
filed by petitioner wwth the Internal Revenue Service for taxable
years 1992 through 1997, presunmably show ng these and ot her

| osses, are in the record. The assertions in these docunents,
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however, are nerely statenents by petitioner and are not
corroborating evidence. Wth no evidence of a net operating | oss
in 1994, we hold that petitioner is not entitled to a deduction
for a net operating |loss carryover in any of the years in issue.
We al so note that nothing in the record indicates petitioner
either carried back the loss to prior taxable years or elected to
wai ve the carryback, as required under section 172.

The third issue for decision is whether, and if so to what
extent, petitioner nmust include in inconme a State incone tax
refund he received. Petitioner did not include in incone any
State tax refund in 1997. Respondent determ ned that petitioner
received an unreported State incone tax refund in that year in
t he amount of $2, 073.

Under the judicially created tax benefit doctrine, a
t axpayer generally nust include in incone the recovery or refund

of an anmpunt deducted in a prior year. See Hillsboro Natl. Bank

v. Comm ssioner, 460 U S. 370 (1983). However, a taxpayer is not

required to include in incone such recovery or refund to the
extent that it did not provide the taxpayer with a tax benefit in
the prior year. See id.; sec. 1l1l1(a).

Petitioner clainmed an item zed deduction for State and | ocal
income taxes in the amount of $1,116 in 1996. Petitioner mnust
include in gross inconme in 1997 the State incone tax refund

received in that year to the extent he received a tax benefit
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fromthe deduction of the State incone taxes in 1996.% However,
t he amobunt included in gross inconme is limted to the $1,116
deduction; the remai nder of the $2,073 refund reflected in the
notice of deficiency is not includable, contrary to respondent’s
determ nation. See sec. 1l11(a).

The final issue for decision is whether petitioner is |liable
for accuracy-related penalties for negligence or disregard of
rules or regul ations. Respondent determ ned that petitioner was
liable for the penalty for an underpaynent equal to the total
anount of the deficiency in each year in issue.

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of various factors,
one of which is negligence or disregard of rules or regul ations.
See sec. 6662(b)(1). “Negligence” includes any failure to nake a
reasonabl e attenpt to conply with the provisions of the |Internal
Revenue Code, including any failure to keep adequate books and
records or to substantiate itens properly. See sec. 6662(c);
sec. 1.6662-3(b)(1), Incone Tax Regs. Section 6664(c) (1)
provi des that the penalty under section 6662(a) shall not apply
to any portion of an underpaynent if it is shown that there was
reasonabl e cause for the taxpayer’s position and that the

t axpayer acted in good faith with respect to that portion. The

The final anpbunt of the inclusion will be calculated in the
Rul e 155 conputation required in this case.
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determ nati on of whether a taxpayer acted with reasonabl e cause
and in good faith is nade on a case-by-case basis, taking into
account all the pertinent facts and circunstances. See sec.
1.6664-4(b) (1), Incone Tax Regs. The nost inportant factor is
the extent of the taxpayer’s effort to assess his proper tax
liability for the year. See id.

Petitioner failed both to keep adequate books and records
reflecting inconme of his businesses and to properly substantiate
the nunmerous and varied itens reported on his return. See sec.
6662(c); sec. 1.6662-3(b)(1), Incone Tax Regs. W hold that the
record supports respondent’s determ nation of negligence in this
case, and nothing in the record indicates petitioner acted with
reasonabl e cause and in good faith.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




